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CORPORATE DISCLOSURE STATEMENT

Pursuant to Federal Rules of Appellate Procedurgé a6d 29(c)(1)Amici
Curiaethe Messenger Courier Association of America (“M&Aand the Air and
Expedited Motor Carrier Association (“AEMCA”) stathat they are both non-
profit corporations. Neither MCAA nor AEMCA hagparent corporation, and no

publicly-held company owns 10% or more of MCAA deMCA.
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STATEMENT OF IDENTITY, INTEREST, AND AUTHORITY TOF ILE

MCAA is a nonprofit association which, since 198d@s worked to promote
and maintain the common interests of those engagdtie messenger-courier
industry throughout the United States and abroAEMCA is a national trade
association that has represented the interesthieofair and expedited freight
trucking community for over 45 years.

MCAA and AEMCA share twin interests in this caseBoth groups’
members, as same-day delivery and courier compahas been impacted—
directly and indirectly—by the Massachusetts AteyrrGeneral’s enforcement of
the Massachusetts Independent Contractor Law, M&ess. Laws ch. 149, § 148B.
Second, as is more immediately implicated by thasiten under review, MCAA
and AEMCA - as advocacy groups — have an intereshallenging the District
Court’'s expansion of th&oungerdoctrine to bar such advocacy groups from
pursuing and vindicating important common interestsfederal court simply

because certain of their members are involvedate siroceedings.

! While MCAA and AEMCA support the general positioof Appellant
Massachusetts Delivery Association (“MDA”) that thkeassachusetts Independent
Contractor Law cannot be enforced against same-digivery and courier
companies because it is preempted by the Feder@tidtvv Administration
Authorization Act (“FAAAA”), 49 U.S.C. 88 1450&t seq MCAA and AEMCA
confine their argument here to the District Courdibstention ruling and its
implications for legal advocacy by advocacy groapsss the nation.

1
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MCAA and AEMCA are informed and hereby represdnatt tall parties to
this appeal consent to their filing of this brief.

STATEMENT OF AUTHORSHIP AND FUNDING

Pursuant to Federal Rule of Appellate Procedur&e)®®, MCAA and
AEMCA state that no party’s counsel authored thisfan whole or in part, and
that no party, or its counsel, and no person —rothan amici curiag their
members, or their counsel — contributed money W intended to fund the
preparation or submission of this brief.

SUMMARY OF ARGUMENT

The District Court held that it must abstain undeunger v. Harris 401
U.S. 37 (1971), because certain of MDA’'s members defendants in state
proceedings where the FAAAA preemption argumentldeen raised. In reaching
this holding, the District Court applied the thigeng test set forth iMiddlesex
Cnty. Ethics Comm. v. Garden State Bar As43v U.S. 423 (1982). The first of
the threeMiddlesexprongs requires that the federal plaintiff be ined in an
ongoing state proceeding. Though acknowledgingMi2A is not a party to any

state proceeding, the District Court nonetheleasdathis prong satisfied because

2 MCAA, in the spirit of full disclosure, does ndteat 9 MCAA members are also
members of MDA who, along with 76 other MCAA mendedonated to

MCAA's general advocacy fund in 2011 and thus dboted money that in part
funded the preparation and submission of this baefwell as other advocacy
projects nationwide.
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the interests of MDA and its members involved ie ttate proceedings were
“Intertwined,” citingHicks v. Miranda 422 U.S. 332 (1975).

While MCAA and AEMCA share MDA's view that the it Court erred
in finding any requirement of théoungerdoctrine satisfied, this brief deals only
with the first of the thrediddlesexprongs. The District Court’s holding on this
point amounts to an unwarranted expansion ofbangerabstention doctrine
that, if left undisturbed, will have the effect pfeventing advocacy groups from
seeking to pursue and vindicate important commderasts in federal court.
MCAA and AEMCA respectfully submit that the DistriCourt’s decision to deny
advocacy groups their day in federal court finds basis inYoungerand its
progeny, stands to do violence to such groupst Ainsendment rights and the due
process rights of its members, and should be reders

ARGUMENT

l. The District Court’s Holding that an Advocacy Group May Be Barred
from Federal Court Simply Because Certain of its Menbers are
Involved in State Proceedings Represents an Unwaméed Expansion of
the Younger Doctrine
Youngerand its progeny have carved out a circumscribete@ion to

mandatory federal jurisdiction. The abstentiontdoe emanating from these

cases “is not intended to cut a broad swath throtigh fabric of federal

jurisdiction, relegating parties to state court méner state court litigation could

resolve a federal questionGreen v. City of Tucso255 F.3d 1086, 1102 (9th Cir.
3
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2001) (en banc)verruled, in part, on other grounds GilbertsonAlbright, 381
F.3d 965, 978 (9th Cir. 2004) (en banc). To theteoy, “the Supreme Court has
indicated that, usually, federal plaintiffs who amet also parties to pending
litigation in state court may proceed with theidéeal litigation.” Id. While there
undoubtedly exist narrow circumstances in which domnection between the
plaintiffs in federal court and parties to theddtion in state proceedings is so
close thatYoungermay apply to the non-parties, those circumstarares not
present in cases like this one.

The only Supreme Court case cited by the Districur€in support of its
expansion of th& oungerdoctrine isHicks v. Miranda 422 U.S. 332 (1975)See
Mem. & Order, Dist. Ct. ECF No. 37, at 13. Hiicks four employees of a theater
were charged with misdemeanors for displaying degadly obscene film in
violation a California statute. The owners of theater brought suit in federal
court seeking a declaration that the statute wa®nstitutional and injunctive
relief against its enforcement. Two months aftex bwners filed suit, the state
criminal complaint was amended to include charggsnst the owners. On these
facts, the Supreme Court held that the interesteabwners and their employees
were “[o]bviously . . . intertwined.” Among otheeasons (which are detailed in
Appellant’s Br. at 39)Hicksis inapposite because, at the time the Supremet Cou

delivered its opinion, the federal court plaintifisere also defendants in a state
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criminal proceeding based on the statute they whedlenging in federal court.
Hicksthus does not support the District Court’s expamsif theYoungerdoctrine,
given that MDA is not a party to any state actielated to this case.

Moreover, on far more analogous fact patterns, $lseond and Third
Circuits have held thaYoungerabstention is not appropriate. Gitizens for a
Better Environment, Inc. v. Nassau Couny38 F.2d 1353 (2d Cir. 1973), a
nonprofit environmental organization and some af eimployees brought suit
pursuant to 42 U.S.C. § 1983 to restrain policeadepents from enforcing local
ordinances prohibiting door-to-door solicitationr feducation and fund-raising
campaigns. Some of the organization’s other eng@syhad been cited for
violating the ordinances and were involved in statert proceedingsld. at 1355-
56. Notwithstanding this, the Second Circuit hitldt the organization was not
barred from seeking prospective injunctive reliebnfi enforcement of the
ordinance undeYounger Id. at 1360-61.

The Third Circuit confronted a similar situationNew Jersey-Philadelphia
Presbytery of the Bible Presbyterian Church v. Nlassey State Bd. of Higher
Educ, 654 F.2d 868 (3d Cir. 1981). Suit was broughenteral court by a church,
a religious college affiliated with the church, astddents and parents of students
at the college challenging the constitutionalitytlé state Board of Education’s

enforcement of licensing regulations for higher@dional institutions. The Board
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of Education had previously filed suit against todlege’s board of directors and
several of its officers in state coutd. at 870-72, 877. The Board argued that the
plaintiffs in the federal suit were so closely tethto the state defendants that the
court should abstain oiloungergrounds. Relying ooran v. Salem Inn, Inc.
422 U.S. 922 (1975) (and distinguishibficks), the Third Circuit held that the
federal plaintiffs were not precluded from maintaghtheir suit against the Board
underYoungerbecause the Board “had not shown to what extenin fact’ the
federal plaintiffs “manage[d] and control[led]” tiparties to the state proceedings.
Id. at 878 (emphasis added).

Thus, the District Court’s holding that advocacyuwps are barred from
seeking to vindicate in federal court importanteive interests simply because
certain of the groups’ members are engaged in ptateeedings finds no support
in Hicks (the only case cited in support of its holdingtbis point), and runs afoul
of the approach adopted in similar cases beforesdwmnd and Third Circuits. It
thus represents an unwarranted expansion o¥ tdumgerdoctrine that, as shown

below, threatens to stifle issue advocacy on tisesha an inaccurate premise.
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[I.  The District Court’s Holding Is Rooted in the Inaccurate Premise that
Members Will Sufficiently Advocate the Group’s Comnon Interests in
Individual State Proceedings
The District Court based its holding, in part, tve idea that the members

currently engaged in state proceedings can effdgtisdvocate the same interest

pursued by MDA in federal courSeeMem. & Order, Dist. Ct. ECF No. 37, at 14

(noting MDA may intervene in the state proceedimg#ts members fail to

adequately represent their and MDA'’s shared intg)e& n.7 (noting “defendants

in nearly all of the relevant state court actiolaséin fact put forth an FAAAA
preemption defense”) (emphasis added). That id¢raetin this case, and it is not
true for advocacy groups generally.

One premise of the Supreme Court’'s holdinddioks was that the federal
plaintiffs “could see to it that their federal ate8 were presented in the state
proceedings . ..,” 422 U.S. at 349, a point tierigt Court noted in its discussion
of the Court’'s opinion, Mem. & Order, Dist. Ct. EQ¥o. 37, at 13. This is
because the federal plaintiffs idicks were eventually defendants in the state
proceeding and could assert as one of their dedengbe criminal charges that the
obscenity statute was unconstitutional. In otherds, inHicks, the interests of

the federal plaintiffs and state defendants weserglly identical: both wanted

the obscenity statute declared unconstitutionalasoto enjoin the criminal
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prosecutions against them. Preclusion from fedsyatt did not limit in any way
the federal plaintiffs’ ability to secure the samsult in the state proceeding.

The same is not true when an advocacy group idvado The interest of an
advocacy group in pursuing declaratory and injwectelief with respect to a state
law extends collectively to all of its members, wdas the interest of a state
defendant in a state action involving the challeng&tute extends only as far as
itself. The advocacy group cannot effectively pershis interest through its
members’ case-by-case attack on the statue (byoivafirmative defenses, for
example) for obvious reasons. As defendants ite sioceedings, the members
must prioritize their own interests in mountingefahse, which may not always be
aligned with those of the advocacy group to whiakytbelong. This is especially
true when, as here, the state proceedings invohxatp suits for monetary
damages. Thus, the members may be required tgtehigons or make arguments
contrary to the interests of the advocacy grouproter to best defend their own
priorities and concerns.

By contrast, a trade association’s principal irgerss in advancing the
collective policy goals of the industry participarit represents, not necessarily in
gaining member-by-member victories in individuates. The District Court held
“MDA’s express interest in protecting the indussryuse of independent

contractors is clearly intertwined with the indival state defendants’ interest in
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protecting their own use of independent contractofglem. & Order, Dist. Ct.
ECF No. 37, at 14 (quotation omitted). But to Hagt there is a “shared interest”
between the federal plaintiff and the state defetgl@oes not mean that their
interests are identical, or that a favorable rulggined by one of the state
defendants is tantamount to a declaration and datipm issued at the federal level.
A state defendant’s interest in successfully defemd private suit for damages is
hardly the same as an advocacy group’s interesenjoining prospective
enforcement of a preempted state law. The DisBairt's holding does violence
to the latter by assuming it is identical with fbemer, when in fact the opposite is
true?

Moreover, by drawing a distinction between the étiened injury” to
MDA'’s members its federal suit is designed to adslreand the “actual injury”
sustained by those of MDA’'s members currently deifeg private suits in state
court, the District Court gives up the ganteeeMem. & Order, Dist. Ct. ECF No.

37, at 13. An advocacy group’s interest in redngsthe “threatened injury” to its

® This asymmetry is a strong indication tiaungerabstention is not warranted in
cases such as this. As MDA points out, the ahsterdoctrine introduced in
Youngerwas originally intended to preclude a criminaletefant from running to
federal court to enjoin his or her state criminadgecution. SeeAppellant’s Br. at
15-16. Here, as is typical of such cases, MDAat seeking to enjoin any state
proceedingsdee id.at 10-11) but instead to enjoprospectiveenforcement of a
portion of a state law as applied to a specifiaustdy. Such is the bread and butter
of advocacy groups, like MCAA and AEMCA, who foradeles have advocated
their members’ common interests in statehousesandhouses across the nation.

9
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members is distinct from those it shares with theminers involved in state
proceedings. The District Court’s holding, if alled to stand, would effectively
bar advocacy groups from pursuing in federal coluelse important interests in
similar cases, thus chilling the group’s speech potgntially impinging upon the
due process rights of members not involved in gabeeedings, whose right to
assemble and collectively petition their governmmeow stands imperiled.

[ll. For Advocacy Groups, the Possibility of Intervention in State
Proceedings is No Substitute for Access to the FadeCourts

One basis for the District Court’s holding wasstgygestion that, if MDA's
interests are not being served in the state praoggdit could intervene in those
cases pursuant to Rule 24 of the Massachusetts BUf@ivil Procedure. Mem. &
Order, Dist. Ct. ECF No. 37, at 14. Even assumiti?A could intervene in the
pending state proceedings, in none of those casdgd MDA efficiently pursue its
interest in redressing the “threatened injury” t® members presented by the
Attorney General’'s future enforcement of Massactisdadependent Contractor
Law. Common interests of this nature—which as shabove are distinct from
and broader than the member-specific interestssakiin the state proceedings—
entitle advocacy groups generally (and MDA spealfyy to have their claims
heard in federal court.

A federal plaintiff has “no obligation to intervene state court litigation

raising issues similar to those that the plaintifthes to raise in federal court.”

10
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Green 255 F.3d at 1102-03 (citinBichards v. Jefferson Countgl7 U.S. 793
(1996))* Applying this principle, several courts have htldtYoungerabstention
Is not warranted simply because the federal pféaintuld intervene in a state
proceeding.See id.at 1100;Hoover v. Wagnerd7 F.3d 845, 848 (7th Cir. 1995)
(“[N]Jothing in Youngeror the cases following it suggests that persoasnthg a
violation of their federal rights have an obligatioefore turning to federal court to
see whether there is some state court proceedaighy might join in order to
present their federal claims there.Npw Jersey-Philadelphjs654 F.2d at 882
(rejecting the argument thatoungerabstention is warranted where the federal
plaintiff could intervene in the state proceedingcéuse “a federal forum is
available to litigants threatened with violatiorfdexlerally protected rights and not
presently parties to a state court proceedingtin@Wooley v. Maynard4d30 U.S.

705, 710 (1977))Gottfried v. Med. Planning Servs. Ind42 F.3d 326, 329 (6th

* In Richards the Supreme Court held that, although three fifsirchallenging a
state tax represented “essentially identical” e to distinct individuals who
brought a subsequent challenge to the tax, therlgtbup of plaintiffs was denied
due process when it was barred from assertinglaisns because of the earlier
litigation. 517 U.S. at 796, 80Richardsand its progeny “stand for the rejection
of the notion that the mere fact that a litigant another case represented
‘essentially identical’ interests to those of tHaiqtiff can pose a bar to a separate
plaintiff pursuing his own cause of actionGreen 255 F.3d at 1101.

11
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Cir. 1998) (*Youngerabstention cannot apply to one . . . who is anggato the
state proceeding.”) (citinRichards 517 U.S. at 796-800).

Accordingly, the District Court’s implied holdindpdt a plaintiff forfeits its
right to proceed in federal court if there is aigte court case pending in which it
could intervene to adjudicate federal issues rdiosl @f the principles announced
in Richardsand routinely applied in th¥oungersetting. “The consequence of
such a required-intervention principle would be tthentirely independent
individuals could be bound by the forum choice waisgers, and could also be
required to survey all litigation pending in thatstto determine whether there is
any case, however far from home, in which the sdederal issue is being
litigated.” Green 255 F.3d at 1101. Regardless of whether it ssiiabe for an
advocacy group to intervene in a pending stategadiag, this does not support

the District Court’s expansion dfounger

> For reasons best explained by MDgeéAppellant’s Br. at 46-48), the unique
setting ofCasa Marie, Inc. v. Sup. Ct. of Puerto Rico for Bist. of Arecibg 988
F.2d 252 (1st Cir. 1993), does not support the ridistCourt’s unqualified
assumption that a federal plaintiff's ability tatenvene in a pending state action
triggersYoungerabstention. This Court’s analysis @asa Mariewas far more
complex than the District Court’s citation suggesisen that the non-intervening
federal plaintiffs inCasa Mariepossessed interests that were identical to thbse o
the state court defendants and, by reason of tinegasonable delay in challenging
a state court judgment and post-judgment contemg&rpsought a federal remedy
that would have effectively placed the federal tdir the apparent position of
actively condoning Casa Marie’'s contumacious d@rgégof the [state court]
judgment.” Id. at 268. Such considerations, among othersndistthCasa Marie
from MDA'’s action in this case because its intesest different from those of the
state court parties and it seeks only prospectirefr

12
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CONCLUSION

The District Court’s expansion of théoungerdoctrine imperils the right of
advocacy groups to pursue and vindicate importantneon interests in federal
court. It is also unwarranted and unsupported bgcerdent. Amici Curiae
therefore support MDA'’s request that the Court reeehe dismissal of MDA'’s
Complaint and remand this action to the Districu@¢o proceed on its merits.
Date: August 22, 2011 Respectfully submitted,

By: s/Steven A. Pletcher
Steven A. Pletcher (1st Cir. No. 1148494)
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